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CMO DIGESTS - 
i231 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 
include every point of law covered by the original order 
or opinion. ; 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 





DEFECTIVE SPECIFICATIONS 


® Here is an opportunity for you to try your 
hand at determining the sufficiency of pleadings. 
The six specifications that follow were recently 
held to be defective. When you have satisfied 
yourself as to why each of them failed, you may 
check your results against the digests of the 
actual court-martial order holdings that you will 
find below. 


(1); Under the charge of “Through negli- 
gence, suffering a vessel of the Navy to be run 
upon a shoal,” it was alleged that the accused 
“while so serving in command of the U. S. S. 
. on February 14, 1949 . . . was then 
and there negligent in the performance of his 
duty as commanding officer of said ship in that 
he did . . . neglect and fail to provide for the 
safe navigation of his ship ... and... did 
suffer said ship to run upon a shoal... .” 

(2) Under the charge of “Violation of a law- 
ful regulation issued by the Secretary of the 
Navy,” it was alleged that the accused “did, 

. on Pier Five at the U. S. Naval Station, 
Charleston, South Carolina, knowingly, wilfully, 
without proper authority, and not for authorized 
medical purposes, have in his possession an in- 
toxicating liquor, to wit, compass alcohol.” 

(Continued on page 17) 





ONE WAY 


to get the provisions of the Uniform Code of Mili- 
tary Justice across to the personnel of your com- 
mand is to print a part of the Code each day in the 
plan of the day. Several commands have adopted 
this practice and have found it highly effective. 
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It is not uncommon for the prosecution of a 
court-martial to be armed to the teeth with 
more than enough evidence to prove the 
offense charged, and yet fail to make out a 
prima facie case against the accused. 

To assist you in steering clear of this sort 
of error, the author first explains what the 
term “prima facie case’’ means, and then, by 
setting up four step-by-step examples, brings 
it to life for you in the language of actual trial 
procedure. 





HE TRIAL COUNSEL, as has been said 

many times, has a duty of properly pre- 
senting the prosecution evidence for the con- 
sideration of a court-martial. When the facts 
are available, it is incumbent upon the trial 
counsel to prepare his plan of operation so that 
all relevant evidence will be introduced. This 
one didn’t: 

“The testimony of the judge advocate . . . in- 
dicated, however, his failure to familiarize him- 
self with all the information contained in the 
papers furnished him for use in the preparation 
of the case, with a view to summoning all wit- 
nesses necessary to establish a prima facie case. 
He was therefore derelict in his duty to the 
Government... .” (CMO 9, 1931, 16). 

On the other hand, much useless and irrele- 
vant evidence is frequently introduced in trials. 
It is not uncommon to find page after page of 
evidence not in any way material to the issue 
under consideration and serving only to obscure 
this issue. For example: 

“There are eight volumes of the record, con- 
taining 1,405 pages of testimony of witnesses 
and argument of counsel. These volumes and 
pages are made up, in a large measure, of testi- 
mony and matter irrelevant and wholly incom- 
petent, without which the record could have 
been greatly reduced and the trial greatly ex- 
pedited.” (CMO 317, 1919, 1). 

The term “prima facie”—first view—is often 
used in the field of military justice and has been 
the cause of many woes among those charged 
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HOW TO ESTABLISH A PRIMA FACIE CASE 


By MAJ CHARLES H. LECLAIRE, USMC 


with the responsibility of prosecuting courts- 
martial. “A prima facie case is one established 
by sufficient evidence and can be overthrown 
only by rebutting evidence adduced on the other 
side;...” (NC &B, sec. 156). Thus, the bare 
prima facie case, if unrebutted, may legally be 
the basis of conviction in a given court-martial. 

In this article the sole mission will be to point 
out simple and direct methods of establishing 
a prima facie case in instances involving a few 
of the most commonly committed naval offenses. 
It must be emphasized that nothing more than 
the establishment of a prima facie case is under 
discussion here. Of course, in addition to the 
establishment of the prima facie case, the trial 
counsel has the further duty of presenting for 
the consideration of the court all relevant evi- 
dence that is available in that particular case. 

We will now consider a few typical offenses 
for the purpose of examining the mechanics of 
establishing a prima facie case: unauthorized 
absence, drunkenness, violation of a local order, 
and neglect of duty. 


Unauthorized absence 


Assume you are the trial counsel before a 
court trying an accused on the following spec- 
ification: “In that John Jones, 012345, private, 
U.S. Marine Corps, attached to the Marine Bar- 
racks, Washington, District of Columbia, while 
so serving at the Marine Barracks, Washington, 
District of Columbia, did, on or about September 
27, 1950, without leave from proper authority, 
absent himself from his station and duty at said 
barracks, to which he had been regularly as- 
signed, and did remain absent from the U. S. 
naval service for a period of about thirty days, 
at the expiration of which he was delivered at 
the Marine Barracks, Washington, District of 
Columbia.” 

If you examine this specification closely you 
will find that the following facts would have to 
be proved to establish a prima facie case: 

1. That the accused is John Jones, 012345, 
private, U. S. Marine Corps. 

2. That he is now attached to the Marine Bar- 
racks, Washington, D. C. 





3. That he was serving at the Marine Bar- 
racks, Washington, D. C., on 27 September 1950. 

4. That, on that date, he absented himself 
from his station and duty. 

5. That this absence was without proper 
authority. 

6. That this absence, from the naval service, 
continued for 30 days. 

7. That he was delivered at the Marine Bar- 
racks, Washington, D. C. 

As evidence is introduced to prove each of 
these facts, numbers corresponding to the list 
shown above will be inserted in brackets. 
Where a number appears more than once, it will 
indicate that the item referred to is partially 
answered by each reply or that the item requires 
cumulative evidence. Replies that have no num- 
bers following are used for laying a foundation 
for subsequent questioning. 

In the ordinary absence case—such as our 
sample case is—the proof is simple and clear. 
Let us call the first witness, Colonel Black, 
USMC. After the swearing of the witness, your 
case begins. 

1. Q. Please state your name, rank, and pres- 
ent station. 

A. George C. Black, colonel, commanding offi- 
cer, Marine Barracks, Washington, D. C. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 012345, private, U. S. Marine 
Corps. [1] 

3. Q. If you know the present duty station of 
the accused, please state. 

A. He is attached to the Marine Barracks, 
Washington, D.C. [2] 

4. Q. Please state his duty station as of 27 
September 1950. 

A. Marine Barracks, 
[3] 

5. Q. Who has authority, in your command, 
to permit an enlisted man to leave his station 
and duty ? 

A. Only the commanding officer. 

6. Q. Did you grant the accused authority to 
leave the barracks on 27 September 1950? 

A. No, sir. [5] 

7. Q. To your knowledge, did the accused 
have authority to leave the barracks on that 
date? 

A. No,sir. [5] 


Washington, D. C. 


8. Q. Was the accused on duty between 27 
September and 27 October 1950? 

A. No} sir. He was not present at the bar- 
racks. He was carried in a status of an unau- 
thorized absentee. [4, 5, 6] 

The second witness is called to complete the 
case. 

1. Q. Please -state your name, rank, and 
present station. 

A. Harry White, second lieutenant, Marine 
Barracks, Washington, D. C. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 012345, private, U. S. Marine 
Corps. [1] 

3. Q. Will you please state your duty assign- 
ment on 27 October 1950. 

A. I was Officer of the Day at the Marine 
Barracks, Washington, D. C., from 0800 27 
October 1950 until 0800 on 28 October 1950. © 


4. Q. Did you see the accused during your 
watch? 


A. Yes, sir. 

5. Q. Please state the circumstances. 

A. He was brought into my office by Patrol- 
man R. C. Jones, Metropolitan Police, District 
of Columbia, to whom he was handcuffed when 
I first observed him. The police officer deliv- 
ered the accused to my custody and I confined 
him, by order of the commanding officer. 
6, 71 

There is a prima facie case. The burden of 
proceeding with the evidence is now upon the 
accused. In the absence of the introduction of 
rebutting evidence by the accused, the court 
could legally render a conviction in this case. 

Generally, it will be easier to establish a prima 
facie case in an absence offense through the 
use of documentary evidence. The custodian 
of the service record of the accused is called to 
the stand. This can be, and usually is, the trial 
counsel. The following questions should be 
asked: 

1. Q. Please state your name, rank, and pres- 
ent station. 

A. Frank Smith, captain, Marine Barracks, 
Washington, D. C., trial counsel of the court. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 012345, private, U. S. Marine 
Corps. [1] 

3. Q. Are you the legal custodian of the cur- 
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rent service record book of the accused? If so, 
produce it. 

A. Iam, here it is. 

The witness then produces the record of the 
accused and it is submitted to the accused and 
the court. It is then offered in evidence by the 
trial counsel for the purpose of reading from it 
the extracts pertinent to the offense charged. 
If received in evidence the extracts are read 
and copies of them are appended as exhibits. 
Of course, care must be given to the examina- 
tion of the documents to make sure that they 
meet the admissibility requirements set forth 
in Naval Courts and Boards, section 192, et seq., 
and the many court-martial orders dealing with 
the subject. If these documents have been en- 
tered in the service record “according to the 
book” they will be admissible and will, together 
with the trial counsel’s testimony, prove the 
seven items listed above, and establish a prima 
facie case of unauthorized absence as specified. 

In the prosecution of cases involving unau- 
thorized absence it appears that there are sev- 
eral points that past experience has indicated 
cause the bulk of any difficulty encountered. 
The most common source of trouble is a failure 
to establish that the absence was without proper 
authority—an essential element, to say the very 
least. Unless it is proved that the absence 
pleaded was without proper authority a prima 
facie case cannot exist (CMO 2, 1947, 17). An- 
other rather common type of difficulty presented 
to a trial counsel and a court is the question of 
when an absence is terminated. By way of 
summarizing the court-martial orders, it ap- 
pears that an unauthorized absence is termi- 
nated, assuming that the enlistment of the 
accused has not expired, when a naval or mili- 
tary authority has knowledge of the presence 
and status of the accused and exercises, or 
should have exercised, control over him (CMO’s 
7, 1946, 239; 4, 1946, 117; 4, 1943, 19; 2, 1943, 
24; 7, 1937, 9). 

Much has been written about the proof re- 
quired in an absence case when documentary 
evidence is used. The mechanics and procedure 
required for the introduction of such evidence 
is set forth in Naval Courts and Boards. Im- 
portant court-martial orders are: 6, 1946, 205; 
4, 1945, 150; 1, 1940, 70. Often the contents 
of the documents to be relied upon are either 
not complete or are objectionable (CMO’s 
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4, 1945, 150; 1, 1944, 76; 9, 1936, 14; 10, 1923, 
13). Careful consideration before trial should 
disclose such deficiencies in time to allow for 
the presentation of alternative evidence to 
establish the necessary points of a prima facie 
case. 


Drunkenness 


As a second example of establishing a prima 
facie case let us consider a specification as fol- 
lows: “In that John Jones, 012345, private, 
U. S. Marine Corps, attached to the U.S. S. 
Blank, while so serving on board said ship, was, 
on or about September 27, 1950, on board said 
ship, under the influence of intoxicating liquor, 
and thereby incapacitated for the proper per- 
formance of duty.” In this example the items 
requiring proof would be: 

1. That the accused is John Jones, 012345, 
private, U. S. Marine Corps. 

2. That he is now attached to the U. S. S. 
Blank. 

3. That he was serving aboard the U. S. 8S. 
Blank on 27 September 1950. 

4. That on that date, on board the U. S. 8S. 
Blank, he was under the influence of intoxi- 
cating liquor. 

5. That Jones was incapacitated for the 
proper performance of his duty. (This item is 
a conclusion that the court must draw from the 
testimony regarding item 4, above, and the 
duties that might ordinarily be required of the 
accused. See the many court-martial orders 
that have been published on this point. Direct 
testimony as to the incapacity of the accused 
for the performance of duty is not admissible 

(CMO’s 12, 1947, 411; 2, 1943, 113).) 

The first witness is called to the stand. 

1. Q. Please state your name, rank, and pres- 
ent station. 


A. Frank Brown, lieutenant, U. S. Navy, 
U.S. S. Blank. 


2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 012345, private, U.S. Marine 
Corps, Marine Detachment, U. S. S. Blank. 
{1, 2] 

3. Q. Please state your duties on 27 Septem- 
ber 1950. 

A. I was in the duty section aboard the 
U. S. S. Blank and was Officer of the Deck on 
the midwatch. 





4. Q. Did you have occasion to observe the 
accused during your watch? 

A. Yes, sir. 

5. Q. Please state the circumstances. 

A. He staggered aboard at 0200. [4, 5] 

6. Q. Did you notice any odor on the breath 
of the accused? 

A. Yes, sir. 

7. Q. What was that odor? 

A. The odor of alcohol. [4,5] 

8. Q. Did you notice the eyes of the accused? 

A. Yes, sir. They were bloodshot. [4, 5] 

9. Q. Did you hear the accused speak? 

A. Yes, sir. His answers to my questions 
were so garbled that I could not understand 
him. [4,5] 

The second witness is called, sworn, and 
takes the stand. 

1. Q. Please state your name, rank, and 
present station. 

A. George Blue, captain, commanding officer, 
Marine Detachment, U. S. S. Blank. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 012345, private, U. S. Marine 
Corps, Marine Detachment, U. S. S. Blank. 
{1, 2] 

3. Q. Was the accused serving aboard the 
U. S. S. Blank on 27 September 1950? 

A. Yes, sir; as a member of the Marine De- 
tachment. [3] 

That is a prima facie case. If other relevant 
evidence is available it should be introduced, 
but the above is sufficient to sustain a con- 
viction. 

Drunkenness, like most other offenses, has 
its points of difficulty. Some years back the 
major source of trouble was the question of the 
definition of or test for drunkenness. This 
point is well covered in Naval Courts and 
Boards, section 55 (see also CMO’s 1, 1942, 80; 
2, 1930, 13; 1, 1922, 14). The proof of the 
drunkenness is the principal point of contention 
in a case of this nature. Proof that the accused 
had alcohol in his system, standing alone, is 
not enough to legally convict for this offense 
(CMO 1, 1947, 4). Contrariwise, it is not essen- 
tial that it be proved that the accused had an 
alcoholic breath (CMO 6, 1932, 6). For an 
excellent discussion on this matter see Court- 
Martial Orders 17, 1917, 1, and 7, 1927, 3. 

In the proof of specifications laid under this 


charge, an examination of courts-martial rec- 
ords has led to the conclusion that a large vol- 
ume of extraneous matter is introduced regard- 
ing two items. First, much time is spent over 
evidence dealing directly with the question of 
whether or not the accused was incapacitated 
for his duties, a matter that is solely within the 
province of the court and that cannot be 
directly testified to by any witness (CMO’s 2, 
1943, 113; 3, 1938, 6; 10, 1933, 7). The second 
point is related to the first. Much evidence is 
presented regarding the duties of the accused. 
This appears to be unnecessary ; the court is to 
take judicial notice of the duties required of a 
person of the rate of the accused (CMO 1, 1929, 
29). 


Violation of a local order . 


Our third example is a case involving the 
violation of a local order. The specification 
reads: “In that John Jones, 0123456, seaman, 
U.S. Navy, attached to the U.S. S. Blank, while 
so serving on board the U. S. S. Blank, did, on 
or about September 27, 1950, while on board 
said ship as a patient on the sick list, in viola- 
tion of a lawful ship’s order duly promulgated 
by the commanding officer thereof on or about 
June 25, 1950, providing as follows: 

“ ‘Unless excused by the senior medical offi- 
cer, enlisted men on the sick list shall be at 
morning quarters for muster in the sick bay,’ 
wilfully, knowingly, and without proper au- 
thority fail to be at morning quarters for mus- 
ter in the sick bay.” 

The individual points that must he established 
are: 

1. That the accused is John Jones, 0123456, 
seaman, U. S. Navy. 

2. That he is attached to the U.S. S. Blank. 

3. That he was serving aboard the U. S. S. 
Blank on 27 September 1950. 

4. That the order allegedly violated had been 
issued on or about 25 June 1950 and was in 
force on 27 September 1950. 

5. That Jones had actual or constructive 
knowledge of the order. 

6. That Jones was on the sick list on 27 Sep- 
tember 1950. 

7. That he failed to make morning quarters 
for muster in sick bay on that day. 

8. That he lacked authority to miss this quar- 
ters for muster in sick bay. 

Let us call the first witness. 
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1. Q. Please state your name, rank, and 
present station. 

A. Joe Smith, lieutenant, U. S. Navy, fourth 
division officer, U. S. S. Blank. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 0123456, seaman, U.S. Navy, 
fourth division, U.S. S. Blank. [1,2] 

3. Q. Was the accused so attached on 27 Sep- 
tember 1950? 

A. Yes,sir. [3] 

4. Q. Directing your attention to the com- 
manding officer’s order No. 146, dated 25 June 
1950, has that order ever been published to the 
members of the fourth division, U.S. S. Blank? 

A. Yes, sir. It was read twice on 26 June 
1950, at quarters. [5] 

5. Q. Was the accused at quarters for muster 
with the fourth division on 26 June 1950? 

A. Yes, sir; only Smith and Allen in the 
fourth division were absent on that date. [5] 

The second witness is then called. 

1. Q. Please state your name, rank, and 
present station. 


A. Frank Franklin, commander, Medical 


Corps, U.S. Navy, senior medical officer, U.S.S. 
Blank. 


2. Q. If you recognize the accused, please 


state as whom. 
A. John Jones, 0123456, seaman, U. S. Navy, 
U.S.S. Blank. U1, 21 

3. Q. Who prepares the sick list on the 
U.S.S. Blank? 

A. I do. 

4. Q. Referring to 27 September 1950, was 
the accused on the sick list that date? 


~ 


A. Yes, sir. I placed him on the sick list on 
25 September for catarrhal fever, and so in- 
formed him. He was on the list until 30 Sep- 
tember. [6] 

5. Q. Were you in sick bay during morning 
quarters for muster on 27 September 1950? 

A. I was. 

6. Q. Was the accused present? 

A. He was not. [7] 

7. Q. Did he have your permission to be ab- 
sent from sick bay at that time? 

A. No, sir. [8] 

The third witness is the trial counsel. 

1. Q. Please state your name, rank, and 
present station. 

A. Robert Robertson, lieutenant, U. S. Navy, 
U.S.S. Blank, trial counsel of this court martial. 

2. Q. Are you the legal custodian of the orig- 
inal copy of the commanding officer’s order No. 
146 issued 25 June 1950? If so, produce it. 

A. Iam. Hereitis. [4] 

3. Q. By whom is it signed? 

A. The signature is that of the commanding 
officer, U.S. S. Blank, Captain H.F.Bebos. [41 

4. Q. Has this order been modified or can- 
celled since 25 June 1950? 

A. Ithasnot. [4] 

The same procedure for introducing this doc- 
ument is used as was noted in the unauthorized 
absence case above. 

In the proof of an offense alleging the viola- 
tion of a local order it is the opinion of the 
author that the biggest stumbling block is the 
proof of the order. Such local orders must be 
proved or the prima facie case has not been 

(Continued on page 18) 





New correspondence courses in the field of law are 
now available They are: Advanced Military Law—No. 
10987, Navy Contract Law—No. 10988, Navy Adminis- 
trative Law—No. 10990, and Uniform Code of Military 
Justice—No. 10971. 


The course on the Uniform Code consists of only 
of only one assignment and is limited to a discussion 
of the statute as passed by Congress. It is designed 
as an interim course until a new comprehensive course 
can be prepared, which will be based on the forthcom- 
ing Manual for Courts-Martial. In the meantime, all 
officers would do well to take this short course in 
order to increase their knowledge of the basic features 
of the Uniform Code. In addition, Naval Reserve offi- 
cers on inactive duty who complete this short course 





LAW CORRESPONDENCE COURSE BULLETIN 


will earn 4 points toward both promotion and retire- 
ment; Marine Reserve officers on inactive duty will 
earn 4 points toward retirement only. Naval Reserve 
officers on active duty will earn 4 points toward pro- 
motion only. 


All Naval and Marine officers, regular or reserve, 
on active duty or not, are eligible to enroll in these 
correspondence courses. Applications for enrollment 
should be forwarded via the applicant’s commanding 
Officer or District Commandant, to the Officer-in- 
Charge, Naval Reserve Correspondence Course Center, 
Building RF, U. S. Naval Base, Brooklyn 1, New York. 


CDR H. M. HART, USNR, 
Naval Reserve Law Program Officer. 
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LARCENY AND INTERSTATE TRANSPORTATION 
OF STOLEN GOODS—circumstantial evidence is suf- 
ficient to support conviction even though direct 
evidence is not offered to prove certain elements of 
the offense. 


® In Grover v. U. S., a United States court of 
appeals case decided on 24 July 1950 (183 F. 
(2d) 650), the accused, who had been convicted 
in the district court of transporting and causing 
to be transported in interstate commerce a dia- 
mond ring of the value of $5,000, knowing the 
ring to have been stolen, appealed to the Court 
of Appeals for the Ninth Circuit. The facts of 
the case are that on or about November 1 the 
ring of the value of more than $5,000 was stolen 
from a man in Beverly Hills, Calif., and on No- 
vember 2 the testimony is that the defendant 
showed a ring to a jeweler in Las Vegas, Nev., 
and asked the jeweler to sell it for him for 
$1,500. The jeweler took the ring to one Ovist 
who sold it to another man for $2,800. Ovist 
paid the jeweler $2,650 and he in turn paid the 
defendant $1,500. Later, when it was found 
that the ring was stolen, it was surrendered to 
the Las Vegas Police Department. After the 
Government had presented its case the appel- 
lant took the stand and denied possession and 
denied having any connection with or knowledge 
of the ring. 

One of the charges made to the jury in the 
trial court was objected to by the defendant but 
he was overruled. The charge in question is as 
follows: 

“If you believe from the evidence beyond a 
reasonable doubt the following: That the retail 
market value of the ring in evidence exceeds the 
sum of $5,000, lawful money of the United 
States; that said ring was stolen in Beverly 
Hills, Calif., in the early morning hours of the 
first day of November 1947; that said ring was 
in the possession of the defendant at Las Vegas, 
Nev., on November 2, 1947, without explanation 
of such possession on the part of the defendant; 
the jury may infer that the defendant had trans- 
ported and caused said ring to be transported 
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from Beverly Hills, Calif., to Las Vegas, Nev., 
knowing said ring to have been stolen, and 
should find that the defendant is guilty of the 
crime charged.” 

The defendant objected to this instruction on 
the ground that the Government, having alleged 
the defendant transported the stolen ring from 
Beverly Hills to Las Vegas, must prove by actual 
evidence that the defendant was actually pres- 
ent, physically and corporeally at Beverly Hills, 
Calif., on November 1, 1947 and that he actually 
and personally transported the ring as charged ; 
further that the statute referring to principals 
and accessories cannot be relied upon in giving 
this instruction because in the case at hand it 
would require that more than one defendant be 
charged and in the absence of a joinder of de- 
fendant or in the absence of the charge of con- 
spiracy, the Government must actually prove 
that the defendant’ was personally present in 
California and personally transported the ring 
to Las Vegas. 

The court of appeals held that “the Govern- 
ment was not required to prove that appellant 
was at Beverly Hills on November 1, 1947, or 
that he personally transported the ring from 
Beverly Hills to Las Vegas. Proof that he 
transported it or caused it to be transported 
from Beverly Hills to Las Vegas, knowing it to 
have been stolen, was sufficient.” It was held 
on appeal that the jury could properly infer that 
the appellant transported the ring or caused it 
to be transported from Beverly Hills to Las 
Vegas and that he knew at the time that it was 
stolen. 

The conviction of the accused was affirmed. 


MANSLAUGHTER—a lesser included offense of 
murder. 

MANSLAUGHTER—culpable negligence amount- 
ing to criminal responsibility for an unlawful 
homicide. 


® In U.S. v. Barbeau, a United States district 
court case decided on 9 August 1950 (92 F. 
Supp. 196), the evidence showed that defendant 
Barbeau was seated in a small room of his house, 
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engaged in loading his automatic pistol. The 
victim, Paul Gunn, was also seated in the room 
about 6 feet away. While in the hands of the 
defendant the pistol discharged and the bullet 
entered the victim’s mouth, passed through his 
neck, severed his spinal cord, and caused his 
immediate death. 

The defendant was indicted for the crime of 
murder in the first degree. At the conclusion of 
the trial, the court directed a verdict of not 
guilty to first degree murder but informed the 
jury they could find defendant guilty of either 
second degree murder, voluntary manslaughter 
or involuntary manslaughter through culpable 
negligence, 

The jury found “the defendant guilty of the 
crime of manslaughter in that he did through his 
culpable negligence . . . kill Paul Gunn by 
shooting the said Paul Gunn with a pistol, the 
said crime of manslaughter being included in 
the crime charged in the indictment.” 

A motion for a new trial was made in the dis- 
trict court (for the Territory of Alaska), on the 
grounds that the offense for which the defend- 
ant was convicted is not necessarily included in 
the offense with which he was charged and 
therefore not within the meaning of rule 31 (c) 
of the Federal Rules of Criminal Procedure, 
which provides: “The defendant may be found 
guilty of any offense necessarily included in the 
offense charged .. .” 

The defendant contended that manslaughter 
is not a necessarily included offense of murder 
in the first degree because manslaughter 
through culpable negligence contains an element 
not included in murder in the first degree, i. e., 
negligence. The court said that under Alaskan 
law a killing of another human being by culpable 
negligence is a species of manslaughter and 
nothing else. The gist and essence of the of- 
fense of manslaughter is the unlawfulness of the 
killing, whether it be voluntary or involuntary. 
The court went on to say: “It cannot rightly be 
said that negligence is an essential element of 
the crime necessary to be charged in the indict- 
ment, the only necessary, indispensable element 
being that the killing be unlawful. A negligent 
killing is merely one kind of unlawful killing. 
The question of negligence is subordinate to the 
main issue; it merely defines the type and is a 
matter of detail. Nothing to the contrary ap- 
pears in the case of Giles v. United States, 9 Cir. 
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144 F. 2d 860, 861, in which the rule on the sub- 
ject is quoted as follows: “To be necessarily in- 
cluded in the greater offense the lesser must be 
such that it is impossible to commit the greater 
without having first committed the lesser.’ ” 

Murder in the first degree involves purpose, 
deliberation and malice. The offense of man- 
slaughter requires only that the killing be un- 
lawful. The Alaskan statute defining negligent 
homicide makes no mention of purpose or intent 
to kill: Hence, it logically follows that every 
essential element of manslaughter by negligent 
homicide is necessarily included in the offense of 
murder in the first degree charged in the indict- 
ment. Under common law also, manslaughter 
was included in murder because manslaughter 
was the unlawful killing although there was no 
evidence of malice aforethought. Further, 
nearly all of the courts that have had occasion to 
deal with the question have held that an indict- 
ment for first degree murder is sufficient to em- 
brace involuntary manslaughter. 

The motion was denied. 


PRIVILEGE AGAINST SELF-INCRIMINATION—not 
an absolute privilege, must be invoked. 

GRAND JURY—has the right to make inquiry and 
ask questions. 

WITNESS—has duty to answer questions and his 
faiiure to claim the privilege waives his right to it. 


® In U.S. Vv. Mangiaracina, decided by a United 
States district court on 2 August 1950 (92 F. 
Supp. 96), the defendant moved to dismiss an 
indictment for income tax evasion found against 
him on the ground that it was the result of in- 
formation that he gave before the grand jury 
where “he was interrogated about numerous 
matters which appeared to involve other per- 
sons, but not himself.” Before the grand jury, 
the defendant answered questions put to him. 
He claimed no privilege not to testify. 

The court said: “In O’Connell v. United 
States, 2 Cir., 40 F. 2d 201, loc. cit. 205, the 
Court of Appeals, Second Circuit, through 
Judge Swan, said: ‘The final contention of the 
appellant is that, regardless of the details of his 
examination, it was a violation of his rights 
under the Fifth Amendment to require him to 
be sworn and examined before the grand jury, 
because its investigation, though ostensibly gen- 
eral, was in reality an attempt to secure from 

(Continued on page 20) 





Uniform Code—Article 31 





COMPULSORY SELF-INCRIMINATION 
PROHIBITED 


By CAPT JOHN E. BARNETT, USMC 


While the author did not prepare this arti- 
cle for the benefit of any particular class of 
persons in the naval service, it is safe to say 
that it will be of special interest to all per- 
sonnel involved in any way with criminal 
investigation duties. 

Among other things, it will be important 
for them to know that when the Code goes into 
effect the privilege against self-incrimination 
will be extended far beyond its present scope. 

Also, that there will be stiffer requirements 
in connection with advising a person of his 
rights before obtaining a statement from him 
for use at his later trial. 





P weave EVERYONE KNOWS the Consti- 


tution provides that an accused person may 
not be compelled to testify against himself. 
Also well known is the rule of evidence exclud- 
ing an involuntary confession. Now comes the 
Uniform Code of Military Justice with a pro- 
vision incorporating these existing rules against 
self-incrimination and adding a few new wrin- 
kles for good measure. These additions are new 
to naval justice and offer nice possibilities for 
a brand new crop of mistakes by court and coun- 
sel. Don’t let your case become the subject of 
the first court-martial order on self-incrimina- 
tion after the Code goes into effect. Article 31 
is so designed as to protect the guilty as well 
as the innocent. Remember that. Misinter- 
pretation of it may result in a guilty person 
going free either because an overzealous inves- 
tigator failed to comply with all the statutory 
requirements, or because an overcautious in- 
vestigator failed to uncover and utilize all the 
evidence lawfully available to him. 
Turning now to an analysis of article 31, we 
find something new in the first paragraph: 


(a) No person subject to this code shall compel any 
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person to incriminate himself or to answer any. question 
the answer to which may tend to incriminate him. 

Under present naval law the privilege against 
self-incrimination, as embodied in the fifth 
amendment to the Constitution and article 42 
(c) of the Articles for the Government of the 
Navy, is limited to witnesses; the privilege is 
extended by this paragraph to all persons under 
all circumstances. 

For an example of how a person other than 
a witness will be protected, consider the case 
of Seaman Dormant. Last night Dormant had 
the 0000 to 0400 watch in a squadron area that 
included a warehouse; he went to sleep shortly 
after being posted and was awakened by Jones, 
his relief, when the latter came on duty. Asa 
gesture of friendship Jones agreed not to report 
the matter. This morning it is discovered that 
the warehouse on their post was broken into 
sometime since its last inspection a week ago. A 
valuable gun camera is missing. Jones and 
Dormant are summoned to the security office to 
be questioned regarding anything of a suspicious 
nature they may have observed while on watch, 
though neither is implicated in the crime. Even 
though Dormant is not in the position of a wit- 
ness he nevertheless cannot be required to an- 
swer any questions the answers to which would 
disclose that he is guilty of sleeping on watch. 
Likewise, Jones can remain silent as to questions 
the answer to which might disclose his neglect 
of duty in failing to report Dormant. 

No change is made by the Code in the rights 
of an accused who voluntarily takes the stand as 
a witness. Having waived the privilege, he oc- 
cupies no better or worse a position than any 
other witness. And it was considered unneces- 
sary to provide in article 31 that the failure of 
an accused to testify does not create a presump- 
tion against him, since that is expressly pro- 
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vided for in section 3481 of Title 18, United 
States Code.* 

In examining the effect of the Code on the 
rights of the ordinary witness—that is, one who 
is not also the accused—it first should be pointed 
out that the double jeopardy provision of the 
Code changes present naval! law on the question 
of whether the privilege against self-incrimina- 
tion is retained by a witness who has already 
been tried in connection with the present 
offense. This is the unusual type of case dis- 
cussed in a recent issue of the JAG JOURNAL. It 
arises in this manner: After the witness claims 
the privilege, the judge advocate offers proof 
that the witness has already been tried and con- 
victed in connection with the offense with which 
the accused is charged and points out that since 
the witness can never be tried again, his claim 
of privilege is invalid; the defense counsel re- 
plies that the convening authority has not yet 
acted on the record and argues that the entire 
proceedings may ultimately be set aside for 
fatally defective specifications or for lack of 
jurisdiction of the court. 

In this dilemma the Code does away with the 
heretofore complex procedure by providing in 
article 44, which covers double jeopardy: “ (a) 
No person shall, without his consent, be tried 
a second time for the same offense. (b) No 
proceeding in which an accused has been found 
guilty by a court martial upon any charge or 
specification shall be held to be a trial in the 
sense of this article until the finding of guilty 
has become final after review of the case has 
been fully completed.” [Italics supplied.] 

Since final review of our witness’ case has not 
yet been completed, the proceedings in his case 
cannot, at this stage and for this purpose, be 
considered a trial. The judge advocate was 
therefore in error in asserting that the witness 
has already been tried in connection with this 
offense. (What constitutes a final review of a 
case depends on the character of the offense, 
the finding of the court, the sentence imposed 
and other factors set ont in articles 63 through 
69 of the Code, and will be discussed in a later 
issue of the JAG JOURNAL.) 





1 § 3481. COMPETENCY OF ACCUSED. 

In trial of all persons charged with the ission of off against 
the United States and in all proceedings in courts martial and courts of 
inquiry in any State, District, Possession or Territory, the person charged 
shall, at his own request, be a competent witness. His failure to make 
such request shall not create any presumption against him. (June 25, 1948, 
ch. 645, § 1, 62 Stat. 833, eff. Sept. 1, 1948.) 
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Suppose that our witness had been acquitted 
instead of convicted by the court at his prior 
trial. Would the result be the same? Although 
no case has been found where one who was tried 
and acquitted of an offense was again brought to 
trial after a determination that the court that 
tried him lacked jurisdiction, it must be noted 
that this is so only because of a sound adminis- 
trative policy striving for equitable justice, and 
this forbearance from prosecution does not 
accrue to an accused as a matter of right. A 
second trial would, therefore, be entirely legal. 
Since article 44 (b) refers only to proceedings 
that resulted in a conviction, the result would 
therefore not be the same if our witness had 
been acquitted. In such a case the judge advo- 
cate should prove the fact of the former trial 
and acquittal to show that the witness’ testi- 
mony cannot now incriminate him. It matters 
not that final review of those proceedings has 
not yet been completed, and the court should 
compel the witness to answer unless he is able 
(and willing) to prove that (1) the court that 
tried him did not have jurisdiction; or (2) the 
specification was fatally defective. 

It would seem unrealistic to suppose that one 
who has been acquitted would himself attack 
the validity of his acquittal, but the possibility, 
while remote, is still there. Take the case of 
Airman Beam, for instance. Beam and one 
Cone were accused of murder. Beam was tried 
first and acquitted, notwithstanding the fact 
that the prosecution presented an airtight, unre- 
butted case against him. Two days later at the 
trial of Cone, Beam is called as a prosecution 
witness, but refuses to answer certain material 
questions on the grounds of self-incrimination. 
In answer to the judge advocate’s assertion that 
Beam’s acquittal of this offense made him im- 
mune from further prosecution and wiped out 
the privilege, Beam offers conclusive proof that 
the general court-martial that tried him was 
composed of only four officers. Beam rightly 
claims that since the proceedings before that 
court were void because of the improperly con- 
stituted court, they are not a legal bar to another 
trial. That being the case, he is not required to 
rely on a benevolent administrative policy as a 
substitute for his legal right to remain silent. 
Beam did well to anticipate that such a flagrant 
miscarriage of justice would not be allowed to 
stand, for the chances are that he will shortly be 
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in receipt of a copy of a new charge and specifi- 
cation. 

There is another situation worthy of men- 
tion at this point in connection with the new 
rules on former jeopardy. What happens to the 
witness’ claim of privilege if it is shown that his 
former trial never reached a finding but was 
terminated by the entry of a nolle prosequi? 
Article 44 (c) provides the answer to this: “A 
proceeding which, subsequent to the introduc- 
tion of evidence but prior to a finding, is 
dismissed or terminated by the convening au- 
thority or on motion of the prosecution for fail- 
ure of available evidence or witnesses without 
any fault of the accused shall be a trial in the 
sense of this article.” 

This appears to mean that jeopardy will begin 
when the prosecution opens its case by introduc- 
ing evidence, rather than when the prosecution 
rests, as is now the rule. The entry of the nolle 
prosequi, whether or not the accused objects, 
makes jeopardy complete. Thus in the event of 
a nolle prosequi the privilege against self- 
incrimination is destroyed the same as in an 
acquittal, assuming that the court had jurisdic- 
tion. There are at least three instances, how- 
ever, where the convening authority can cause 
a nolle prosequi to be entered for reasons 
other than a failure of available evidence or 
witnesses : 

First, where urgent military necessity re- 
quires it. This has happened when the court 
was sitting in a combat area and the tactical 
situation demanded evacuation, rapid move- 
ment, or dispersal of the court. 

Second, where continuation of the proceed- 
ings is rendered impossible by the death or 
serious illness of members of the court so as 
to reduce their number below the legal mini- 
mum, there being no other qualified persons 
available for appointment by the convening 
authority. 

Third, where inadmissible evidence that is 
highly prejudicial to the Government or the ac- 
cused has been made known to the court, and 
the convening authority thinks that the mem- 
bers of the court may be influenced by it. In 
such a situation, the convening authority may 
withdraw the case from that court and refer it 
to another. 

In none of these situations would a subse- 
quent trial for the same offense be double 
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jeopardy, and therefore the privilege against — 
self-incrimination could be claimed. 

(b) No person subject to this code shali interrogate, or 
request any statement from, an accused or a person sus- 
pected of an offense without first informing him of the 
nature of the accusation and advising him that he does 
not have to make any statement regarding the offense 
of which he is accused or suspected and that any state- 
ment made by him may be used against him in a trial by 
court martial. 

When you consider this paragraph of article 
31 in light of paragraph (d)—which makes in- 
admissible any statement obtained in violation 
of the provisions of this article—you will find 
another change in naval law. Paragraphs (b) 
and (d) together have the result of requiring 
the exclusion from evidence of any statement, 
even if voluntary, made where the “accused or 
other person” was not informed (1) of the na- 
ture of the accusation, (2) that he did not have 
to make a statement, and (3) that anything 
he said could be used against him in trial. 

Naval Courts and Boards, section 181, on 
the other hand, currently provides that the fact. 
that a voluntary confession was made without 
the accused having been warned that it might. 
be used against him does not affect its admissi- 
bility. The only requirement under section 181 
is that some affirmative showing of voluntari- 


hess precede the offer of the statement in 
evidence. 

One way to comply with the new rule would 
be to warn the suspect as follows: “Private 
Brown, four automobile tires are missing from 
the repair shop and there is reason to believe 


they were stolen last night. I have a report 
that you were seen entering the shop around 
midnight. Since you are under suspicion it is 
my duty to advise you that you do not have to 
make any statement regarding this matter, and 
that if you do make a statement it may be used 
against you in the event that you are tried by 
court-martial. Keep that in mind and think 
carefully before you answer the questions I am 
about to ask you.” 

To reiterate, failure to so warn a suspect 
will render his statement inadmissible in evi- 
dence. Further, a general warning given to a 
suspect by one person will not meet the require- 
ments of paragraph (b) where a confession 
results from a subsequent interrogation by 
another. In other words, don’t jeopardize your 
case by relying on the warning given to the 
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suspect by the skipper at office hours 2 days 
ago. Play it safe, if you are sleuthing, by open: 
ing your interview with the accused with a 
warning. 

. Inasmuch as NAVOP 12, which was discussed 
in. the article entitled ‘Pre-Trial Investigation” 
in the October issue of the JAG JOURNAL, au- 
thorizes commanding officers and convening 
authorities to “adapt their actions in dic- 
ciplinary matters . . . to the provisions of the 
Uniform Code,” it would be proper to begin 
now to comply with the requirement of a 
preliminary warning. 

At this point it would be well to point out that 
the Code requires a warning only when the in- 
terrogation is conducted by a person who is 
himself subject to the Code, and makes no such 
requirement regarding a voluntary statement 
given to civil authorities. As trial counsel, 
therefore, do not fail to utilize a confession vol- 
untarily given by the accused to an FBI agent 
or to the town marshal, even though he was 
not informed of his rights and no warning 
was given. 

Not every interrogation need be preceded by 
a warning. The Code uses the words, “an ac- 
cused or a person suspected of an offense.” 
Take another look at the case of Dormant and 
Jones, for example, which we discussed under 
paragraph (a). Neither was under suspicion 
when questioned. by the security officer. He 
was totally unaware of Dormant’s nap and of 
Jones’ neglect of duty. Yet if Dormant had ex- 
plained his ignorance of the break-in by point- 
ing out that he was asleep at the time, his 
statement would be admissible in evidence if he 
should be tried for sleeping on watch, notwith- 
standing the absence of a warning. So, too, in 
the case of Jones or of any other person whose 
conduct is not under suspicion, but who volun- 
teers information tending to incriminate 
himself. 

(c) No person subject to this code shall compel any 
person to make a statement or produce evidence before 
any military tribunal if the statement or evidence is not 
material to the issue and may tend to degrade him. 

The general import of this paragraph is 
summed up nicely in the commentary to article 
31 that appears in the congressional hearings: 

“Subdivision (c) is similar to A. W. 24 in 
that the privilege against self-degradation is 
granted to witnesses before a military tribunal 
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and persons who make depositions for use be- 
fore a military tribunal. It is made clear that 
this privilege. cannot be invoked where the evi- 
dence is material to the issue—where it might 
be crucial in the determination of the guilt or 
innocence of an accused.” 

Thus, the real significance of this provision 
is that a witness must give testimony even 
though it degrades himself whenever such testi- 
mony is material—that is, whenever it tends to 
prove or disprove some fact in issue. 

The question of whether testimony is incrimi- 
nating or merely degrading is for the law officer — 
to decide and the same is true concerning the 
question: of materiality. 

A witness whose husband had obtained a 
divorce on the grounds of adultery could object 
to so testifying on the grounds that the answer 
would tend to degrade her, unless the facts or 
circumstances of her divorce had a material 
bearing on the issue of the guilt or innocence of — 
the accused. Testimony of this nature will usu- 
ally be immaterial and the privilege should be 
granted. If, however, the accused had been a 
witness against her during the divorce litiga- 
tion, the testimony might be material to show 
bias on the part of the witness. 

(d) No statement obtained from any person in viola- 
tion of this article, or through the use of coercion, unlaw- 
ful influence, or unlawful inducement shall be received 
in evidence against him in a trial by court martial. 

As we have already mentioned in discussing 
paragraph (b), provision is here made for the 
exclusion from evidence of all statements ob- 
tained in violation of the requirements of the 
first three paragraphs of article 31. Provision 
is also made for the exclusion of all other invol- 
untary confessions by whomever obtained. 
Since the rules of evidence even now exclude 
involuntary confessions, the Code in this para- 
graph merely reemphasizes the importance of 
the privilege by raising the dignity of its 
protection to that of an act of Congress. 

To induce a suspect to turn “State’s evidence” 
and testify against his accomplices by an offer 
of lighter punishment is a generally accepted 
practice among Federal and State prosecutors. 

In “spilling the beans”. pursuant to such an 
offer, the suspect’s statement invariably impli- 
cates himself as well as the other culprits. This 
form of bargaining with an accused is frowned 
} (Continued on page 19) 
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THE STORY OF “DEPARTMENTAL REVIEW" 


By CDR IRA F. 


Unless your curiosity quotient is below av- 
erage, you have probably wondered a good 
deal about the exact fate met by a court- 
martial record when it reaches Washington. 

This article presents a clear picture of what 
is involved. 

The explanation is based on present pro- 
cedure, and therefore will give you the back- 
ground you will need to fully understand and 
evaluate the changes in review procedure that 
will be brought into being by the Uniform 
Code. 





NQUIRIES AND CORRESPONDENCE re- 

ceived from time to time in the Office of the 
Judge Advocate General indicate that many per- 
sonnel in the field are unaware of the several 
steps that a court-martial record must go 
through in the Navy Department before it is 
completely reviewed and finally acted upon. In 
view of the provisions of the recently enacted 
Uniform Code of Military Justice, which will 
become effective 31 May 1951 (see art. 65 
et seq.), the publication of such information at 
this time may seem to be closely akin to the 
situation of the farmer who rushes out to lock 
the barn door after the horse has gone. How- 
ever, even at this late date, and although certain 
interim procedures have already been effectu- 
ated in anticipation of the Uniform Code, an 
understanding of the procedures that have been 
followed in the past can be both interesting and 
helpful to those in the field who have had in the 
past or may have in the future any connection 
with courts-martial. Too, it should provide a 
valuable means of comparison of past pro- 
cedures and safeguards with the new and quite 
different departmental review and appellate 
procedures provided for and required by the 
new code. 


Authority 


The Secretary of the Navy is responsible for 
the broader aspects of the administration of 
naval justice as well as for the ultimate disposi- 
tion of individual cases. His power to act on 
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courts-martial cases is derived from article 54 
(b) of the Articles for the Government of the 
Navy, which provides: “The Secretary of the 
Navy may set aside the proceedings or remit 
or mitigate, in whole or in part, the sentence 
imposed by any naval court martial convened 
by his order or by that of any officer of the Navy 
or Marine Corps.” This is amplified further by 
Naval Courts and Boards, section 481, which 
states that the broad power conferred upon the 
Secretary of the Navy by article 54 (b) to miti- 
gate the sentence imposed by any naval court- 
martial includes the power to commute a death 
sentence to life imprisonment, and dismissal to 
loss of numbers or suspension from duty on one- 
half pay. These provisions give the Secretary 
almost complete power over the sentences of all 
naval courts-martial, except those appointed by 
the President. 

To assist him in the execution of his plenary 
responsibility for naval justice, the Secretary of 
the Navy has convened a Naval Sentence Review 
and Clemency Board whose duty it is, among 
other things, to review general courts-martial 
sentences, and those sentences of summary 
courts-martial that include a bad-conduct dis- 
charge not remitted subject to probation, and on 
the basis of such reviews to make recommenda- 
tions to him regarding final action on such 
sentences. This board has the further responsi- 
bility of making recommendations to the Secre- 
tary, on the basis of disciplinary trends brought 
out in the course of its work, regarding Navy 
and Marine Corps policy on matters of discipli- 
pline and morale in order that disciplinary ac- 
tion will be uniform throughout the service. 
Further, with the aid of this board, the Secre- 
tary of the Navy endeavors to keep naval dis- 
ciplinary procedures current with accepted ci- 
vilian practices insofar as they are consistent 
with the disciplinary requirements of a particu- 
lar naval unit. 

Certain cases, in which the sentence extends 
to death, or dismissal of a commissioned or war- 
rant officer, require confirmation by the Presi- 
dent before execution. Article 53 of the Articles 
for the Government of the Navy, provides: “No 


JAG JOURNAL 





le 54 
the 
' the 
emit 
ence 
ened 
Navy 
ar by 
hich 
n the 
miti- 
ourt- 
leath 
sal to 
.one- 
tary 
of all 
2d by 


nary 
ry of 
view 
mong 
artial 
mary 
t dis- 
nd on 
enda- 
such 
onsi- 
secre- 
ought 
Navy 
cipli- 
ry ac- 
rvice. 
Secre- 
il dis- 
ed ci- 
istent 
rticu- 


‘tends 
 war- 
Presi- 
rticles 
: “No 


JRNAL 


sentence of a court martial, extending to the loss 
of life, or to the dismissal of a commissioned or 
warrant officer, shall be carried into execution 
until confirmed by the President. ...” Dur- 
ing the war, however, the power of confirmation 
in dismissal cases was delegated by the Presi- 
dent to the Secretary of the Navy and the Under 
Secretary by Executive Order No. 9556 of 26 
May 1945. 

Other pertinent provisions concerning De- 
partmental review of courts-martial are to be 
found in U. S. Navy Regulations, 1948, as fol- 
lows: “Article 0460. The Judge Advocate Gen- 
eral of the Navy shall be responsible for 
the following: ... Reviewing and reporting 
to the Secretary of the Navy upon the legal fea- 
tures of, and causing to be recorded, the pro- 
ceedings of all courts-martial . . .” (based on 
5U.S.C.428). “Article 1420. Therecordsof all 
general courts-martial . . . involving the per- 


sonnel of the Navy or Marine Corps shall, before 
final action, be referred to the Chief of Naval 
Personnel or the Commandant of the Marine 
Corps, respectively, for comment and recom- 
mendation as to the disciplinary features.” 
Thus it is seen that present laws and regula- 
tions governing Navy Department review of 


courts-martial are not numerous. The proce- 
dures and practices that have been developed on 
the basis of them are, for the most part, neither 
lengthy nor complicated. They are the prod- 
ucts of extensive research and experience, and 
have been designed to achieve an expeditious 
final disposition of cases where, at the same 
time, assuring adequate views as to legal suffi- 
ciency and disciplinary features. 


General courts-martial 


The legal review of a general court-martial 
case in the Office of the Judge Advocate General 
consists of a review of the entire record in the 
Review Branch of the Military Justice Division 
by two or more officers under the supervision of 
the head of the Branch. All general courts- 
martial cases are reviewed initially in this 
Branch and, while the great majority of them 
are found to be “straight legal,’”’ many require 
the preparation of formal opinions which may 
be either short and simple or lengthy and com- 
plicated. For the purposes of this article, a 
“straight legal” case is defined as one that, upon 
review, is found to be legally sufficient in all 
respects—that is, a case in which the record of 
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proceedings is complete and accurate within ac- 
ceptable standards, the issues have been prop- 
erly raised and disposed of during the course of 
the trial and the record has been acted upon 
properly by the convening authority. 

In the ordinary straight legal case, except 
where (1) the sentence includes confinement for 
10 years or more, (2) the accused is an officer, 
or (3) an offense involving homicide is charged, 
a routine brief-form endorsement that the case 
is legal is signed by the head of the Review 
Branch, by direction of the Judge Advocate Gen- 
eral. However, in this type of case, if a brief 
has been filed or conferences have been had with 
attorneys on it, this brief-form endorsement is 
signed by the Director of the Military Justice 
Division, by direction, after further review of 
the case in his office. Routine endorsements on 
the straight legal:cases excepted above, but not 
including convictions of officers of the rank of 
commander and above, are, after further review 
in his office, signed by the Assistant Judge 
Advocate General. 

Formal opinions are prepared in the Review 
Branch on all involved cases containing contro- 
versial issues of law or fact, or where there ap- 
pears to be legal insufficiency as to all or part of 
the charges and specifications. These cases are 
then reviewed by the Director of the Military 
Justice Division and by the Assistant Judge Ad- 
vocate General; and, prior to being submitted to 
the Judge Advocate General for signature, may 
be referred to a Board of Review that has been 
established in the Office of the Judge Advocate 
General. Straight legal endorsements on con- 
victions of officers of the rank of commander and 
above, and opinions that criticize the convening 
authority, are also handled in this way. The 
Board of Review acts on cases much as a civilian 
court of appeals would do and submits its con- 
clusions and recommendations to the Judge Ad- 
vocate General. It may concur in the prepared 
action or recommend modification of it. How- 
ever, the Board of Review is nonstatutory—that 
is, it was not created by statute—and therefore 
can act only in an advisory capacity. The final 
responsibility for advice to the Secretary of the 
Navy as to the legal sufficiency of every case 
rests upon the Judge Advocate General himself. 

Every general court-martial case, after legal 
review in the Office of the Judge Advocate Gen- 
eral, if there has been a conviction and sentence, 
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is referred to the Chief of Naval Personnel or 
the Commandant of the Marine Corps, as appro- 
priate, for comment as to the disciplinary fea- 
tures. Acquittal cases are likewise referred for 
information. The latter officers examine the 
sentence from the standpoint of conformity 
with department policy and of uniformity with 
other sentences in like cases, considering at the 
same time any mitigating or extenuating cir- 
cumstances that may be present. They place 
their recommendations as to the sentences upon 
the records of proceedings and then refer them 
to the Naval Sentence Review and Clemency 
Board. 

The Naval Sentence Review and Clemency 
Board, after a comprehensive review of the dis- 
ciplinary features of the case, may concur in the 
recommendation of the Chief of Naval Person- 
nel or the Commandant of the Marine Corps, or 
it may make an independent recommendation 
as to the ultimate disposition to be made. The 
board’s recommendations as to cases are pre- 
pared and submitted en bloc for final action by 
the Secretary of the Navy and, although its rec- 
ommendations are purely advisory, they are us- 
ually followed by him. The Secretary’s final 
action on these cases is then promulgated to the 
convening authority by the Chief of Naval Per- 
sonnel or the Commandant of the Marine Corps. 
Summary courts-martial and deck courts 

Summary court-martial cases involving a bad- 
conduct discharge, not on probation, follow sub- 
stantially the procedures outlined above for 
straight legal general court-martial cases. 

All other records of summary courts-martial 
and deck courts are reviewed in the Office of the 
Judge Advocate General. Summary court- 
martial cases not involving a bad-conduct dis- 
charge and all deck courts that are found to be 
legally sufficient are filed without comment after 
initial review, provided the sentence is in con- 
formitv with Navy Department policy. The 
cases that do not conform to established policy 
as to the sentence are further referred to the 
Chief of Naval Personnel or the Commandant of 
the Marine Corps. as appropriate, for considera- 
tion. These officers then recommend appro- 
priate corrective action and return the cases to 
the Office of the Judge Advocate General, where 
they are processed and referred en bloc to the 
Secretarv of the Navy for final action. Promul- 
gation of the Secretary of the Navy’s final action 
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on these cases is made by the Office of the Judge 
Advocate General to the respective convening 
authorities. 

The review of these cases may not be com- 
pleted until after the sentences have been car- 
ried into effect, due to the short sentences usu- 
ally involved; however, this review does serve 
the purpose of clearing the records of men im- 
properly convicted, or restoring loss of pay im- 
properly adjudged, and, in a limited number of 
cases, of permitting other corrective action. It 
also makes possible the education of those 
responsible for errors, since the nature of the 
errors is brought to their attention, thus dis- 
couraging repetition. It should be noted, how- 
ever, that the records of deck courts are of such 
brevity that only in unusual cases is a review in 
fact made, except in respect of technical com- 
pliance with requirements. The testimony in 
these cases is forwarded only where the accused 
makes an appeal from the finding or sentence, or 
both, of the deck court (NC & B, sec. 704, n. 17). 
While the period prescribed by law during which 
such an appeal may be made is 30 days (art. 
64 (f), AGN), it has been the practice of the 
Judge Advocate General to take action on such 
appeals whenever made, without regard to the 
time limitation. 

Summary 

There are other ramifications to the Depart- 
mental review of courts-martial, such as steps 
leading to revisory proceedings or new trials, 
replies to briefs of counsel, and others. Cases 
of this kind arise infrequently but are handled 
as necessary in order to assure the attainment 
of justice to all individual defendants. In the 
light of what has already been said, their 
detailed discussion here is not warranted. 

To summarize briefly, Navy Department re- 
view of courts-martial comprises : 

(a) Review as to legal sufficiency in the Office 
of the Judge Advocate General; 

(b) Review of disciplinary features by the 
Chief of Naval Personnel or the Commandant of 
the Marine Corps; 

(c) Review of disciplinary features by the 
Naval Sentence Review and Clemency Board; 
and 

(d) On the basis of the above reviews, final 
action by the Secretary of the Navy. 

Not all summary courts-martial, and com- 
paratively few deck courts, are processed 
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4 ERE IS A SOLUTION to the problem of 
how a courtroom should be arranged for 
general courts-martial under the Uniform Code 
of Military Justice. The School of Naval Jus- 
tice has worked out the arrangement shown 
above and is currently using it for its moot court 
instruction. 

As may be seen from the photograph, the law 
officer sits at right angles to the members and is 
separated in such a way as to indicate that while 
he is not a member of the court he is neverthe- 















The signs read, from left to right: WITNESS, ACCUSED, MEMBER, MEMBER, DEFENSE COUNSEL, REPORTER, PRESIDENT, MEMBER, MEMBER, TRIAL COUNSEL, 
LAW OFFICER 


THE SCHOOL OF NAVAL JUSTICE ADAPTS ITS COURTROOM FOR 
GENERAL COURTS-MARTIAL UNDER THE UNIFORM CODE 


less a part of its composition. 

The witness box has been placed at the oppo- 
site end of the court bench so that the demeanor 
and testimony of the witness is equally available 
to all the members and the law officer. 

If other activities are interested in obtaining 
blueprints of the pictured bench, they can be 
made available on request. Inquiries should 
be addressed to the Commanding Officer, U. S. 
Naval School, Naval Justice, Naval Base, New- 
port,R.I. ¢ 








through steps (b), (c) and (d), as the Chief of 
Naval Personnel and the Commandant of the 
Marine Corps, have, in effect, given advance ap- 
proval to those cases that are found to be legally 
sufficient and wherein the sentences are in con- 
formity with established Navy Department 
policy. ¢ 


DIGESTS ... 


(Continued from page 2) 


(3) Under the charge of “Conduct to the 
prejudice of good order and discipline,” it 
was alleged that the accused “did . . ., on or 
about . . ., wilfully, knowingly, unlawfully, and 
without the permission of the owner, or of any 
person legally or duly representing the owner, 
attempt to take an automobile, to wit . . ., for 
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the purpose of temporarily using said auto- 
mobile.” 

(4) Under the charge of “Striking his supe- 
rior officer while in the execution of the duties 
of his office,” it was alleged that the accused, 
“machinist mate third class, ... did,... 
when ordered by one M , gunner’s mate 
third class, . . . who was a member of the U.S. 
Navy Shore Patrol .. ., to go up to... [a 
passenger ramp of a ferry landing] . . . wil- 
fully, maliciously, and without justifiable cause, 
strike the said M , who was then and there 
in the execution of his duties.” 

(5) Under the charge of “Burglary,” it was 
alleged that the accused did, “. . . on or about 
21 July 1949, .. ., in the nighttime, feloniously, 
break and enter the Ship’s Service Store, lo- 














17 


cated in building number twenty-five at said sta- 
tion, with intent to commit grand larceny.” 

(6) Under the charge of “Unauthorized ab- 
sence,” it was alleged that the accused “. . . while 
so serving with the Second Marine Division, 
Fleet Marine Force, Camp Lejeune, North Caro- 
lina, and while en route pursuant to lawful 
straggler orders, from U. S. Marine Detach- 
ment, U. S. Naval Station, New Orleans, 
Louisiana, to said base, to which he had been 
regularly assigned, did, on or about December 
3, 1949, absent himself from his station and duty 
at said camp, and did remain so absent from the 
U. S. naval service for a period of about twenty- 
six days, at the expiration of which he surren- 
dered himself at the aforesaid camp.” 


These specifications found their way into 
court-martial orders because: 


(1) The general allegation that the accused 
did “neglect and fail to provide for the safe 
navigation of his ship” was a mere conclusion of 
the pleader. The pleader failed to allege, in sup- 
port of his conclusion, which of the innumerable 
duties involved in “safe navigation” the accused 
neglected and failed to perform, hence the spec- 
ification technically failed to state an offense, 
and, upon failure of the court to sustain a 
timely objection of the accused, became fatally 
defective. 

(2) This specification attempted to plead a 
violation of article 1269, Navy Regulations, 
1948, but failed because it did not allege two 
essential elements of the offense: that the liquor 
was possessed as a beverage, and that the pos- 
session was in an unauthorized place. 

(3) There can be no attempt to commit a 
crime unless some act is performed toward the 
commission of the crime. This specification 
failed to allege an act constituting such an at- 
tempt, hence pleaded only a conclusion. Upon 
failure of the court to sustain a timely objection 
of the accused to this specification, it became 
fatally defective. 

(4) This specification does not state an of- 
fense under the charge because the person al- 
legedly struck by the accused was of the same 
rank as the accused; he was not the accused’s 
“superior officer.” The specification should 
have been pleaded under the charge of striking 
another person in the Navy. 

(5) The specification failed to support the 


charge. One of the essential elements of bur-: 
glary is that the building broken and entered 
must be the dwelling house of another. Here, 
it was not. When the building is anything other 
than a dwelling house, and all the other elements 
of burglary are present, the offense is house- 
breaking. 

(6) No offense was pleaded here because it 
was not alleged that the absence of the accused 
was “without proper authority.” + 


PRIMA FACIE CASE ... 


(Continued from page 7) 


established (CMO 8, 1947, 262). This proof 
consists of two elements: (1) The existence of 
the order, and (2) knowledge, on the part of 
the accused, of the order (CMO 12, 1946, 407). 
The existence is proved by evidence that it was 
issued by the person alleged and that it was 
in effect at the time of the alleged offense (CMO 
10, 1945, 411; NC & B, sec. 199, et seq. ; see also 
CMO’s 3, 1946, 83; 10, 1945, 428; 141, 1918, 
25). Knowledge on the part of the accused 
may be either actual or constructive (CMO 8, 
1947, 262). 


Neglect of duty 


As a final example let us consider a specifi- 
cation that alleges neglect of duty. “In that 
John Jones, 1234567, seaman, U. S. Navy, at- 
tached to the U. S. S. Blank, while so serving 
on board the U.S. S. Blank, having, on or about 
September 27, 1950, while stationed on duty as 
the fantail sentry on board said ship, been law- 
fully ordered by one Joe Smith, boatswain’s 
mate second class, U. S. Navy, who was then 
and there in the execution of his duties as 
master-at-arms, to maintain a constant roving 
patrol of his post, did, on said date, on the 
said post, neglect and fail to maintain a con- 
stant roving patrol, as it was his duty to do, in 
that he sat down and was reading a book.” 

Under this specification it must be estab- 
lished : 

1. That the accused is John Jones, 1234567, 
seaman, U.S. Navy. 

2. That he is attached to the U.S. 8S. Blank. 

3. That he was so serving on 27 September 
1950. 

4. That he was stationed, on that date, as 
fantail sentry. 

5. That Smith was the master-at-arms. 
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6. That he ordered the accused to maintain 
a constant roving patrol on his post. 

7. That the order was lawful...” 

8. That the accused sat down while on watch 
and was reading a book. 

The first witness is called to the stand. 

1. Q. Please state your name, rate, and 
present station. 

A. Joe Smith, boatswain’s mate second class, 
U.S. 8S. Blank. 

2. Q. If you recognize the accused, please 
state as whom. 

A. John Jones, 1234567, seaman, U.S. Navy, 
attached to the U.S. 8S. Blank. 1, 2] 

3. Q. Please state your duties on 27 Septem- 
ber 1950. 

A. I was the duty master-at-arms on board 
the U.S.S. Blank. [51 

4. Q. As duty master-at-arms, what is your 
responsibility as to topside sentries? 

A. I have to post them and give them their 
special orders. [7] 

5. Q. Did you see the accused on 27 Septem- 
ber 1950? 

A. Yes, sir; he was the fantail sentry on the 
8 to 12. I posted him at 1950. 13, 4] 

6. Q. Did you instruct the accused in his 
duties ? 

A. Yes, sir. He had stood the watch many 
times. I told him that he was to keep on the 
move all the time and that he was to be espe- 
cially alert. [6] 

7. Q. Did you observe him at any time after 
that ? 

A. Yes, sir; when I checked the posts at 2015. 

8. Q. Please tell the court the details of this 
encounter. 

A. I came onto the fantail from the after 
portside hatch and looked around for Jones. 
When I didn’t see him I went over to starboard 
and found him sitting on the deck with his back 
against the starboard bits, reading a book. [8] 

The eight elements of the specification have 
thus been established and a prima facie case 
has been made out. The court could properly 
find Jones guilty of neglect of duty. 

The most troublesome point in the pleading 
and proof of the offense of neglect of duty is the 
detailing of the circumstances. The facts show- 
ing the act of omission or commission that con- 
stituted the alleged neglect of duty must be 
pleaded and proved (CMO’s 12, 1947, 411; 1, 
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1941, 57). The latest writing that the author 
has been able to find on the point of the creation 
of the duty allegedly neglected is Court-Martial 
Order 1, 1940, 31. It is there stated that to 
constitute an offense, in the absence of an order 


such as was given in the sample specification, 
the duty allegedly violated must have been im- 


posed by naval law, written or unwritten (see 
also CMO’s 316, 1919, 1; 6, 1930, 6; NC&B, 
sec. 105). An important court-martial order 
on this point is 12, 1946, 389. 


Concluding remarks 


In conclusion, we should remind ourselves 
that the duty of the trial counsel does not neces- 
sarily stop when he has merely established the 
prima facie case. He must go forward and 
present a sufficient quantum of evidence to 
buttress this prima facie case so as to insure 
that the court will return a verdict of guilty. 
Even then it must be borne in mind that the 
introduction of evidence by the accused very 
often shifts the burden of proceeding with the 
evidence back to the prosecution. A proper 
preparation of the case will be made only if 
such eventualities have been anticipated and 
considered ; the planning of the case should be 
accomplished with them in mind. However, the 
first and most important essential is still the 
establishment of the prima facie case. If this 
has not been done, it does not matter what fol- 
lows because a conviction, even if rendered, will 
not be sustained upon review. <¢ 


SELF-INCRIMINATION . . . 


(Continued from page 13) 
upon by the Navy Department. In Court- 
Martial Order 1, 1945, 14, it was said that 
“Whether or not it is the policy of some law 
enforcement agencies of the Government to 
offer inducements to those charged with crimes 
for favorable testimony, it is not a policy that 
the Navy is obliged to follow. In fact, it is a 
procedure that has no place in the administra- 
tion of military justice and warrants the unmiti- 
gated denunciation of the Navy Department.” 
It appears that the Code goes one step farther 
and makes this practice an offense in itself. 
Note that the privilege against self-incrimi- 
nation remains personal under the Code. By 
inserting the words “against him” in subdivi- 
sion (d), statements obtained in violation of 
this article are rendered inadmissible only as 
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against the person from whom they were ob- 
tained. Looking back at our case of Cone, the 
accused, and Beam, the witness, which we dis- 
cussed under paragraph (a), we find that Cone 
cannot complain if the court should compel 
Beam to incriminate himself, even though the 
involuntary testimony so procured is highly 
damaging to Cone’s case. 

We can see now that the net effect of article 
31 is about as follows: (1) The privilege against 
self-incrimination has been extended to protect 
all persons under all circumstances; (2) before 
any statement is obtained from either an ac- 
cused or a suspect, he must have his rights 
under article 31 explained to him; (3) a person 
is protected from being compelled to make an 
immaterial statement or produce immaterial evi- 
dence before a military tribunal if in so doing 
he would tend to degrade himself; (4) failure 
to observe the requirements of the article in the 
obtaining of any statement will result in the 
exclusion of the statement from evidence. 

And note this, you who may be called upon to 
do some sleuthing: If you have any illusions 
remaining as to the high degree of diligence re- 
quired of those whose duty it is to investigate, 


the import of the following words from the con- 
gressional hearings on the Code: “The inten- 
tional violation of any of the provisions of this 
article constitutes an offense punishable under 
article 98.” 


MITES... 


(Continued from page 9) 


his own mouth evidence upon which to indict 
him.’ 

“While the court said: ‘Some judicial support 
may be found for such a view,’ yet, ‘it has not 
prevailed generally. .. .’ 

“The court then . . . used this significant 
language: ‘Were it otherwise, any suspect 
would be sacrosanct, and witnesses most likely 
to know the facts could refuse any aid to an in- 
vestigation of the crime. The mere summon- 
ing of a witness before the grand jury gives no 
basis for the assumption that his constitutional 
privilege will be impaired. His duty is to an- 
swer frankly until some question is propounded, 
the answer to which might tend to self-incrim- 
ination.’ [Emphasis mine.]” 

The motion to dismiss was overruled. +t 


interrogate, and prosecute offenders, consider 





WHAT THE FEDERAL COURTS HAVE SAID 





This case presents a situation which resembles the plot of a comic opera rather than a 
serious problem presented to a court of justice. It is a petition for a writ of mandamus 
brought by a disbursing officer directed to himself to prevent himself from deducting from 
his own salary a sum which he had been ordered by the Comptroller General so to deduct, so 
that he may be ordered to command himself to pay himself the amount which he himself 
considers to be due himself. 

Stripped of its apparent absurdities, the case raises the same question which has already 
been considered by this court in Mare v. Alexander, 2 F. (2d) 895. There is the further con- 
sideration in this case, however, that, as contended by the Government, the absurdities set 
forth present in practice an insuperable difficulty. The Government argues strenuously in 
effect that the dual nature of the respondent’s position, the Dr. Jekyll of his high station as 
a naval disbursing officer, and the Mr. Hyde of his low estate as a lieutenant, prevent any 
judicial relief; in other words, that his public duty is so inconsistent with his private right 
that no remedy can be given. 

If, however, the opinion of the court already referred to is sound, it would seem to 
follow that the unfortunate position in which the respondent finds himself should not prevent 
justice being déne. His dual position does not give rise to conflicting duties. If the person 
asking for the full payment of the installment of salary were another naval lieutenant, it 
would be his duty, according to the order of this court in the case already cited, to pay it to 
him in full. He is asking merely for a similar order. If the order is given, and he obeys it, 
there will be no breach of his duty to the Government. 

There is authority for granting the petition in this case, and it is granted.... (Wylly v. 
McCarl, et al., 2 F. (2d) 897 (1924)). 
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